IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE MANUFACTURERS LI FE : CIVIL ACTI ON

| NSURANCE COVPANY, SUCCESSOR

BY MERGER TO NORTH AMVERI CAN

LI FE ASSURANCE COVPANY : NO. 96- 4053
Plaintiff, :

V.

BETTY R DOUGHERTY, and

PATRI Cl A Bl SCHOFF, AS

EXECUTRI X OF THE ESTATE

OF JAVES W DOUGHERTY,

Def endant s.

MEMORANDUM
EDUARDO C. ROBRENO, J. DECEMBER 11, 1997

This is an interpl eader action brought by plaintiff,

Manuf acturers Life |Insurance Conpany (“Manufacturers Life”),
pursuant to the federal interpleader statute, 28 U S.C. § 1335,
agai nst conpeting claimants to the proceeds of two life insurance
policies issued by North Anerican Life Assurance Conpany (“North
Anerican”) on the life of James W Dougherty (“M. Dougherty”).*
Manuf acturers Life acknow edges that it is |iable for the paynent
of the life insurance benefits owed under the policy and has

deposi ted $45,453.79 in proceeds into the Registry of the Cerk

! The Court has jurisdiction over this case in that
claimants are citizens of diverse states and the anount in
controversy exceeds $500. 28 U. S.C. § 2255(a)(6). Betty R
Dougherty is citizen of Pennsylvania while the estate of Janes W
Dougherty is a citizen of Connecticut, and the anount in
controversy is $45, 453.79.



of Court. By agreenent of the parties, Manufacturers Life was
di scharged fromthis litigation as a disinterested stakehol der.
Therefore, the remaining issue to be resolved is which of the two
cl ai mnts shoul d receive the proceeds of the North Anerican
pol i ci es.

The first claimant to the proceeds is Betty R
Dougherty (“Ms. Dougherty”), the fornmer wife of the decedent,
who cl ains the proceeds as the naned primary beneficiary on both
policies. The second clainmant is Patricia Bischoff, M.
Dougherty’s wife at the tine of his death and the executrix of
his estate (“the estate”). The estate clains that while Ms.
Dougherty is indeed the naned beneficiary on both policies, it is
entitled to receive the proceeds because Ms. Dougherty wai ved
her rights to the proceeds under an oral agreenment with M.
Dougherty entered into after the two had di vorced.

Presently before the Court are cross-notions for
summary judgnent filed by the conpeting claimnts. For the
reasons that follow, the Court grants summary judgnent in favor

of Ms. Dougherty and agai nst the estate.

BACKGROUND
M. Dougherty and Ms. Dougherty were divorced on
January 25, 1991. In conjunction with the divorce, the parties
entered into a property settlenent agreenent (“settlenent
agreenent”) which provided in part that Ms. Dougherty woul d

becone the owner of the North Anmerican polices at issue here and
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another life insurance policy issued by Lutheran Brotherhood
| nsurance Conpany.

In accordance with the settlenent agreenent, M.
Dougherty transferred his ownership interest in the Lutheran
Br ot herhood policy to Ms. Dougherty by executing an assi gnnent
of ownership form However, M. Dougherty retained possession of
the two North Anerican policies and he continued to pay the
prem uns on those policies until the tine of his death.

The estate contends that the policies remained in M.
Dougherty’ s possessi on under a subsequent oral agreenent between
M . Dougherty and Ms. Dougherty which nodified the settl enent
agreenment. Pursuant to the alleged oral nodification, Ms.
Dougherty accepted the cash value of the policies in lieu of an
actual transfer of the policies. The estate further contends
that by accepting the cash value of the policies, Ms. Dougherty
relinqui shed any beneficial interest she had in the policies,
including the right to receive proceeds as the naned beneficiary.

M's. Dougherty, on the other hand, contends that the
nmoni es paid to her were conpensation by M. Dougherty for certain
| egal fees that she incurred during the divorce process. Ms.
Dougherty also clainms that M. Dougherty remai ned i n possession
of the policies because he had orally agreed to continue paying
the premuns on the policy in order to secure her cooperation in

obt ai ning the annul ment of their marriage. ?

2 These facts were attested to in an affidavit executed
by Ms. Dougherty. The estate filed a notion to strike Ms.
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M. Dougherty died on Decenber 1, 1995. At the tine of
his death, the naned beneficiary of both of the North Anerican

policies was Ms. Dougherty.

1. LEGAL STANDARD

Summary judgnent is appropriate if the noving party can
"show that there is no genuine issue as to any material fact and
the noving party is entitled to judgnent as a matter of |aw "
Fed. R Civ. P. 56(c).® Wen ruling on a notion for summary
j udgnent, the Court mnust view the evidence in the |ight nost

favorable to the non-npvant. MVat sushita Elec. I ndus. Co. V.

Zenith Radio Corp., 475 U S. 574, 587 (1986). The Court nust

accept the non-novant's version of the facts as true, and resolve

conflicts in the non-novant's favor. Big Apple BMN Inc. v. BMN

of North Anerica, Inc., 974 F.2d 1358, 1363 (3d Cr. 1992), cert.

deni ed, 507 U. S. 912 (1993).
The noving party bears the initial burden of

denonstrating the absence of genuine issues of nmaterial fact.

Dougherty’s affidavit based on the contention that she is

i nconpetent to testify at trial under Pennsylvania s Dead Man’s
Statute, 42 Pa.C.S. § 5933(a). The Court need not reach the

i ssues presented by the estate’ s notion because even w t hout
considering Ms. Dougherty’'s affidavit, sunmary judgnent in Ms.
Dougherty’s favor is appropriate for the reasons stated in this
menor andum

3 In an interpl eader action, under 28 U.S.C. § 1335, the
Court is required to apply substantive state law. The parties
have based their argunents upon Pennsylvania | aw applies. The
Court therefore will apply Pennsylvania | aw.
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See Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986). Once

t he novant has done so, however, the non-noving party cannot rest
on its pleadings. See Fed. R Cv. P. 56(e). Rather, the non-
nmovant nust then "nmake a showi ng sufficient to establish the

exi stence of every elenent essential to his case, based on the

affidavits or by depositions and adm ssions on file." Harter v.

GAF Corp., 967 F.2d 846, 852 (3d Cir. 1992); see also Anderson v.
Li berty Lobby, Inc., 477 U.S. 242, 255 (1986).

The applicable | egal standards by which a court decides a

sumrary judgnent notion do not change when the parties file

cross-notions for summary judgnment. Appelmans v. Gty of

Phi | adel phia, 826 F.2d 214, 216 (3d G r. 1987); Southeastern Pa.

Transp. Auth. v. Pennsylvania Pub. Uil. Commin, 826 F.Supp. 1506

(E.D.Pa. 1993), aff’'d, 27 F.3d 558 (3d G r. 1994). Therefore,
the standard descri bed above will be applied to each party’s

notion for summary judgnent.

I11. DI SCUSSI ON

A. Ms. Dougherty’'s Mtion for Summary Judgment

Under Pennsylvania |law, there are two ways to revoke a
desi gnation of beneficiary contained in a life insurance policy
which are relevant to this discussion. First, a policyholder can
desi gnate a new beneficiary by conplying with the policy’ s terns
pertaining to a change of beneficiary. Second, a policyhol der
can enter into an agreenent with the named beneficiary by which

the named beneficiary explicitly waives his or her interest in
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t he insurance proceeds. * The estate has failed to produce

evi dence which raises a genuine issue of material fact as to
whet her M. Dougherty revoked his designation of Ms. Dougherty
as the beneficiary of the policies by either nethod.

1. Change of beneficiary

In order to change the beneficiary under the terns of
an i nsurance policy, the policyholder nust strictly conply with

the policy's ternms. Equitable Life Assurance v. Stitzel , 299

Pa. Super. 199, 203, 445 A 2d 523, 525 (1982)(citing Cody V.
Metropolitan Life | nsurance Conpany, 334 Pa. 137, 5 A 2d 887

(1939)). Under Pennsylvania |law, the only exception to strict
conpliance with the policies terns arises when the policyhol der
had done everything possible to conply with the policy terns but
has not succeeded in changing the beneficiary. [1d. (citing

Prudential Insurance Conpany of Anerica v. Bannister , 448 F. Supp.

807 (WD. Pa. 1978); Gannon v. Gannon, 88 Pa. Super. 239 (1926)).

For the exception to apply, “there nust be shown a positive,
unequi vocal act toward meking the change, the nere decl aration of

intent to change the beneficiary is not enough.” [d. (citing

4 I n Pennsyl vania a designation of beneficiary can al so

be revoked by operation of statute when spouses divorce. In
Decenber of 1992, the | egislature enacted section 6111.2 of the
Decedents, Estates, and Fiduciaries Code, 20 Pa.C.S. A 8§ 6111. 2,
whi ch renders ineffective a beneficiary designation in favor of a
former spouse unless it is found that the designation was
intended to survive the divorce. However, the statute is

i napplicable to the case before the Court because it only applies
to persons who are domciled in Pennsylvania at the tinme of

death. M. Dougherty was domciled in Connecticut when he died.
Therefore, the statute is not considered here.
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Garland v. Craven, 156 Pa. Super. 351, 41 A 2d 140 (1945)).

After conducting discovery, the estate has failed to
point to evidence that M. Dougherty changed the beneficiary
listed on the North Anerican policies to soneone other than Ms.
Dougherty. Nor can the Court find that M. Dougherty undert ook
“a positive, unequivocal act” toward effectuating such a change.
The Court concludes, therefore, that there is no genuine issue of
material fact as to whether M. Dougherty died w thout attenpting
to conply with the change of beneficiary provisions contained in
t he i nsurance policies.

2. Waiver

Absent an actual change of beneficiary under the terns
of the policies, the beneficiary designation can be revoked only
when a beneficiary “explicitly waive[s] his interest in the life
i nsurance proceeds in [a] property settlenent agreenent.” Layne
v. Layne, 442 Pa. Super. 398, 403, 659 A 2d 1048 (1995) (quoti ng
Stitzel, 299 Pa. Super. at 203); Roth v. Roth, 413 Pa. Super. 88,

604 A. 2d 1033 (1991). Therefore, unless there is “express
| anguage in the settlenent agreenent by which the beneficiary
desi gnati on was revoked,” the naned beneficiary is entitled to

the proceeds. See Stitzel, 299 Pa. Super. at 203, 445 A 2d at 524-

25 (finding | anguage relinquishing “any and all clains ...
actions, causes of action” to be too general to serve as

wai ver).°

> The position taken by the Pennsylvania courts in these
matters was anticipated by Judge Cahn in Lincoln Life Insurance
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The estate acknow edges that the settlenent agreenent
did not contain express |anguage revoking Ms. Dougherty’s rights
as a beneficiary under the policy. Instead, the estate avers
that, even in the absence of express |anguage in the settl enent
agreenent, the revocation occurred pursuant to a subsequent oral
agr eenent .

Wi | e no Pennsyl vania court has ever held that a
revocation of a beneficiary nust be in witing, all rel evant
cases have dealt with witten contracts. Layne, 442 Pa. Super
398, 659 A 2d 1048; Roth, 413 Pa. Super. 88, 604 A 2d 1033;
Stitzel, 299 Pa. Super. 199, 445 A . 2d 523. Therefore, it seens
doubtful that an oral contract could succeed when Pennsyl vani a
courts have found that a witten contract w thout express
| anguage fails to revoke the rights of a beneficiary. However,

even if the Court were to acknow edge that a revocation could

Conpany v. Blight, 399 F. Supp. 513, 515 (E D.Pa. 1975), aff’d 538
F.2d 319 (3d Cr. 1976),where he held that an agreenent
cont ai ni ng express | anguage relinqui shing any cl ai mof ownership
of a policy does not amount to an explicit waiver of rights to
receive the proceeds as a designated primary beneficiary. See
also Metropolitan Life Insurance Conpany v. MCall , 509 F. Supp.
439 (WD. Pa. 1981).

Evel yn Blight agreed to “relinquish any claimto ownership
of the policies on her husband’ s life and [] to execute any
docunents necessary to sever her interest in such policies.”
Blight, 399 F. Supp. at 515. The Court held that Ms. Blight had
not wai ved her right to the proceeds because property settlenent
agreenments dealing with the ownership of insurance policies do
not, in the absence of explicit |language to the contrary, divest
a divorced spouse of the right to receive as designated
beneficiary the proceeds of a |life insurance policy. The Court
also held that M. Blight’s failure to change the beneficiary,
despite his right to do so, confirned the designation of his
former wife as the designated beneficiary.
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occur by neans of an oral contract, there is no evidence that
M's. Dougherty used express | anguage explicitly waiving her right
to the proceeds of the policies during the formation of the
al l eged oral contract.

In denonstrating that a nodification occurred, the
estate relies upon: (1) the deposition of M. Heckler, M.
Dougherty’s attorney, in which M. Heckler testifies that (a) he
bel i eved a nodification occurred when Ms. Dougherty accepted
cash in lieu of ownership of the policies, and (b) that M.
Dougherty’s intent in paying the cash value of the North Anmerican
policies to Ms. Dougherty was to maintain ownership of the
policies; (2) various correspondence which forward a check from
M. Dougherty to Ms. Dougherty and nmake reference to Ms.
Dougherty accepting cash in |ieu of ownership of insurance
policies; and (3) the deposition of Patricia Bischoff, the
executrix of M. Dougherty’'s estate and his wife at the tine of
his death, in which Patricia Bischoff confirns that M. Dougherty
conti nued paying the prem uns on the North American policies.
Additionally, the estate points to conduct such as: (1) Ms.
Dougherty’s acceptance of the cash value of the policies; and (2)
her failure to enforce the provisions of the settlenent agreenent
which required M. Dougherty to transfer ownership of the
policies to her. None of this evidence, however, points to
express | anguage uttered by Ms. Dougherty explicitly waiving her

rights as a naned beneficiary. Therefore, the Court finds that



there is no material issue of fact® as to whether Ms. Dougherty
wai ved her right to receive proceeds under the policies as the
named beneficiary.’

B. The Estate’s Summary Judgnent Mbtion

As a non-noving party, Ms. Dougherty’s burden is to
"make a showi ng sufficient to establish the existence of every
el ement essential to [her] case, based on the affidavits or by

depositions and adm ssions on file." Harter v. GAF Corp., 967

6 While waiver is ordinarily an issue of fact, it need

not be submitted to the trier of fact if the evidence in support
of waiver fails to raise a genuine issue of material fact. See
Fed. R G v.P. 56(c).

! Even if the Court were to construe the estate’s
argunent to be that Ms. Dougherty by her conduct in carrying out
the terns of the settlenent agreenent either exhibited an intent
to or in fact waived her rights to the proceeds under the
policies, the conclusion reached by the Court would not be
al tered.

The Court concludes that the requirenment under

Pennsyl vania | aw that the waiver of a beneficiary be nade by
express | anguage precludes the argunent that a wai ver can be
inplied fromthe conduct of the parties. See Layne, 442
Pa. Super. 398, 659 A 2d 1048; Roth, 413 Pa. Super. 88, 604 A 2d
1033; Stitzel, 299 Pa. Super. 199, 445 A 2d 523. Even assum ng
t hat Pennsyl vania | aw woul d recogni ze that, under certain
ci rcunstances, conduct can constitute waiver of a beneficiary
desi gnation on an insurance contract, the evidence of waiver in
this case is neither sufficiently unanbi guous nor specific enough
to raise a genuine issue of material fact as to whether Ms.
Dougherty by her conduct wai ved her right to insurance proceeds
as the naned beneficiary under the policies. At best, Ms.
Dougherty’s conduct evidenced her willingness to relinquish
ownership of the policies, which would not inplicate her right to
recei ve proceeds as the naned beneficiary under the policies. See
Lincoln Life Insurance Conpany v. Blight, 399 F. Supp. 513, 515
(E.D. Pa. 1975), aff’d 538 F.2d 319 (3d G r. 1976) (hol di ng that
agreement containing express | anguage relinquishing claim of
owner ship of insurance policy did not waive rights to receive
proceeds as desi gnated beneficiary).
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F.2d 846, 852 (3d Cir. 1992); see also Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 255 (1986). Ms. Dougherty has proved every
el ement essential to her case, i.e., that she was the naned
beneficiary on the policies at the tine of M. Dougherty’s death,
by submtting as evidence the designation of beneficiary form
which was in effect at the time of M. Dougherty’s death.
Furthernore, the estate admts that Ms. Dougherty was the nanmed
beneficiary on the policies when M. Dougherty died. Therefore,

the estate’s notion for summary judgnment is denied.

| V. CONCLUSI ON

Betty R Dougherty has denonstrated that there is no
genui ne issue of material fact in dispute with respect to her
claimthat as the nanmed beneficiary, she is entitled to coll ect
the proceeds of the two life insurance policies insuring James W
Dougherty’s life. She has al so denonstrated that she is entitled
to judgnent as a matter of law on that claim Therefore,
judgnent will be entered in favor of Betty R Dougherty and

agai nst the estate of James W Dougherty.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE MANUFACTURERS LI FE : CIVIL ACTI ON

| NSURANCE COVPANY, SUCCESSOR

BY MERGER TO NORTH AMVERI CAN

LI FE ASSURANCE COVPANY : NO. 96- 4053
Plaintiff, :

V.

BETTY R DOUGHERTY, and

PATRI Cl A Bl SCHOFF, AS

EXECUTRI X OF THE ESTATE

OF JAVES W DOUGHERTY,

Def endant s.
ORDER

AND NOW this 11th day of Decenber, 1997, after
consi deration of notion for sunmary judgnent by Betty R
Dougherty (doc. no. 19), the response thereto by the estate of
Janmes W Dougherty (doc. no. 25), notion for sunmmary judgnent by
the estate of James W Dougherty (doc. no. 20), the response
thereto by Betty R Dougherty (doc. no. 22), notion by the estate
of James W Dougherty to strike the affidavit of Betty R
Dougherty (doc. no. 24), and the response thereto (doc. no. 26),
it is ORDERED that:

1. The notion for sunmary judgnent by Betty R

Dougherty is GRANTED. JUDGMENT is entered in favor of Betty R
Dougherty and agai nst the estate of Janes W Dougherty for the
reasons stated in the Menorandum i ssued by the Court this day;

2. The notion for sunmary judgnent by the estate of
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James W Dougherty is DEN ED

3. The Court having reached its concl usion w thout
relying upon the affidavit of Betty R Dougherty, the notion by
the estate of James W Dougherty to strike such affidavit is
DENI ED AS MOOT;

4, The Clerk of the Court is directed to pay Betty R
Dougherty the sumheld in the registry of the Court after a

period of ten days fromthe date of this Order has passed.

AND I T IS SO ORDERED.

EDUARDO C. ROBRENO, J.
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